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Dr. Michelle Flax is a registered psychologist and psychoanalyst in private practice, specializing
in relationship issues and personal well-being.
For over 25 years, she has been providing psychotherapy to individuals and couples, helping
them with life and relationship problems and challenges.
Dr. Flax began her career in South Africa, where she completed her Masters degree in clinical
psychology. When she came to Canada, she worked at a youth counselling agency and went on to
complete her Ph.D. at York University. She is a registered psychologist (College of Psychologists
of Ontario #2115) and has been in private practice since 1987.
Post Ph.D., she completed her psychoanalytic training at the Toronto Institute of Contemporary
Psychoanalysis and is a supervising psychoanalyst and member of the faculty at the T.I.C.P. She is
currently a member of the board of directors at the Advanced Training Program for Psychoanalytic
Psychotherapy at the Toronto Institute of Psychoanalysis.
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Catherine M. Callaghan was called to the bar of the Law Society of Upper Canada in 1987. She obtained
her LL.B. from the University of Windsor in 1985, and holds a B.A. from the University of Toronto (St.
Michael's College) 1980.
Catherine practices in the areas of corporate, commercial, estate and real estate law. Her Corporate
Commercial practice includes incorporations, corporate reorganizations, commercial contracts and business
acquisitions. Her Estate practice includes Tax and Estate Planning and Administration, Trusts, Wills, Powers
of Attorney, Guardianship Applications, Passing of Accounts and Henson Trust planning for parents with a
special needs child. Catherine has lived in Newmarket since 1991 with her husband Tom and their four
children.
Catherine spoke at our October meeting. This is what she had to say.

Estate Planning, Wills, Power of Attorney
by
Mike McMaster
Copy Editor
October 15, 2015

Estate Planning
What if you die without a will? The classic
starting point – what if
Catherine M. Callaghan, B.A., L.L.B.
I die without a will?
I must confess people come into my office of all insurance policies – so all of those will roll very
ages, single or married, and they say, “I’ve never
easily to the surviving spouse.
done a will before. They whisper it like they are
But I am surprised how many times, in both
confessing to me, and I say, honestly, you’re not
first and second marriages, one of the spouses
the first client to come through the door and say
will hold an asset in their name alone. It is often
that to me!”
the house or the cottage and when I point out to
If you die without a will, the laws of Ontario will
them that the asset will not automatically roll to
impose a distribution on your assets. For
the surviving spouse and that it then will be
husbands and wives often, you’ve got things
necessary to probate their will, they often make
jointly held – houses and bank accounts, you
the change and decide to hold the asset jointly.
have named each other as beneficiaries on life
In a marriage, if you hold your assets jointly
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DISCLAIMER:
The materials
presented in this
article is provided
strictly for general
information purposes
only. They do NOT
constitute legal
advice and should
not be acted on as
such. If you require
legal advice, PLEASE
retain a competent
legal counsel for
professional help.

and you die without a will, it is
not a big deal because the
assets will roll to the surviving
spouse. It is when the last
spouse passes on, or a single
person passes on, that the
Succession Law Reform Act in
Ontario imposes a distribution
on your assets. Generally, it is
to next of kin.
When is Probate necessary?
If an asset including a home is
held in one person’s name
alone, the laws of Ontario say
that you must have a probated
will on title in order to transfer
that home to the surviving
spouse. Banks require a
probated will because if a bank
acts on the authority of a nonprobated will and they distribute
an asset to a person, they are
liable if a later-dated will then
comes forward naming a
different person as the
beneficiary for that asset.

When you probate a will, a
court file is opened up and court
files become a matter of public
record and anyone can check
their content unless that file has
been sealed by order of the
court.

What is involved in Probate?

Mutual Wills & Mutual Will
Agreements

Probate is a process that goes
through the courts where you fill
out an application form and
submit it along with the original
will and a list of assets that are
in that person’s name alone
along with an assigned value for
each asset.
Probate fees are paid to the
courts at a rate of 1.5% of the
assets’ value, a little less (of a
tax) on the first $50,000. The
process takes a couple of
months and after the courts
have done their research, they
send back a copy of the original
will along with a cover page that
is signed and stamped. The
probated will now carries a
higher level of authority.

Some spouses have a
concern that after they pass on,
the surviving spouse will find
themselves in different life
circumstances and not honour
their original wills. For example,
a client may ask, “What
assurance do I get that if I die
first that my spouse won’t
remarry and leave everything to
his second wife instead of our
children?”
To answer this concern, you
can enter into a contract, a
mutual will agreement, which
obliges the surviving spouse to
honour the original wills. It is not
perfect because the value of
assets can change over time
but it does provide some peace
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of mind and at least provides a
foot in the door to the courts for
the children in the future. It is
recognized by the courts as a
reasonable planning tool.
Wills & Family Law Issues
—The impacts of Separation,
Divorce & Remarriage
Separation does not impact
your will at all. So you should go
to a lawyer to change your will
because, in many cases, you
don’t actually get the divorce for
many years later.
If you divorce, your will is
read as if your spouse has predeceased you.
Remarriage invalidates or
terminates a pre-existing will
because it was not made in
contemplation of your marriage
to the new party.
Even if you are living common
law, you should incorporate a
sentence in your will that states
“this will is made in
contemplation of my marriage to
… (the other party.”)
Inheritance is excluded from

net family property. If I got $200,000 from my
parents and parked it in my name alone and then
my marriage ended in separation or divorce, that
inheritance comes back to me, off the top,
automatically. It is only what my husband and I
have accumulated over the course of the
marriage that is split 50/50.

period of time – say, until his death – and then
arrange for another alternate means of a
distribution scheme.
The Cottage

In my practice, I do a lot of estate planning and
I would say that about half of the relationships are
Trusts can get really involved. Trusts are tools
dysfunctional, meaning they are not all getting
that you use all the time. The most obvious
along. So, for example, when you leave a cottage
example is parents with minor children that, in the to only two of three beneficiaries of the estate, the
event of their deaths, want to provide some
tax hit is borne by the estate. If the cottage has a
security for the children until they are at the age
huge capital gains tax, it is paid out of the
of majority, by assigning authority over the estate residual of the estate so the excluded party can
to a responsible adult.
be left with very little. The tax implications are one
thing to think about when you pass on the
Spousal trust is another arrangement, where,
cottage.
e.g., Susan didn’t want to leave the house to
With a cottage trust you are really talking about
John, she might hold it for John’s use for a certain an interim management arrangement where you
deal with who pays the bills along the way. So
when you die, your death becomes a non-event
in terms of the cottage because you don’t own it
at your death. The problem is you can’t sit it in the
trust for more than 21 years because it becomes
a deemed disposition and the taxman comes
knocking at your door.
So what you do is at the 21-year mark, you roll
it out to the next generation. Ultimately you have
this co-ownership thing and you need a pocket of
money to fund the cottage, so how do you deal
with that? You are compelling people to hold on to
the asset and after 21 years some people may no
longer be interested in that.
The supporting of the cottage is not without its
problems so there needs to be a pot of money
separately tagged to do that. If you haven’t
thought about that, that is where some of the
problems come along. One of the benefits of
holding title to the cottage in a trust is avoiding
some of the family law act issues. If, in the case
of divorce, a spouse tries to claim an interest in
the cottage, it won’t work because you don’t own
the cottage title is held in the trust. The trust can
be used to refute a family law act claim in the
case of a divorce.
The cottage as principal residence
Declaration of the cottage as principal
residence is not an easy fix because you have to
deal with all these streams of time. It becomes a
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math game because you have
to disclose when the cottage
became your principal
residence and account for the
capital gain when it was not. It
is not a quick switch where all
history on this cottage is as
principal residence, no, it
doesn’t work that way.

very common sense approach.
Overtime, detailed financial
accounting is critical as part of
the responsibilities of the
executor.

Power of Attorney

Power of Attorney is very
different than a will,
Executor Responsibilities
which is post death—
dispose of my assets in
There is this obligation on
accordance with the
executors, a duty to disclose, to instructions in a will.
be open and fair, but
Power of Attorney deals
unfortunately, the information
with situations where a
you have to submit to the courts person is alive but has
is incredibly simplistic. It is the
become incompetent. It
net value of land, the value of
is contingency
everything else and the total.
planning. It is prudent
Three simple numbers is all you to put in place
submitted to the courts when
measures that deal with
disclosing the value of an
your financial and
estate.
medical well-being in
As of January 1, 2015, a
this situation. You are
second step has been imposed dealing with financial
which requires you to do a
power of attorney and
detailed inventory and to back it healthcare power of
up and to fax it in to the Minister attorney.
of Finance of Ontario and to do
With financial power
it in a timely fashion, and if you
of attorney you are
do it wrong you are subject to
choosing someone to
audit requirements.
make decisions for you
It was all about lost revenue,
like pay your bills,
lost probate fees, and now they manage your money,
have closed the door on that.
support you, support
When you are administering
your dependants, etc. Those are
an estate, communication is key the kinds of decisions that will
to keeping the process going
be carried out under power of
properly because it increases
attorney for property.
the level of trust that the
Under the healthcare power
beneficiaries have in what you
of attorney, you are choosing
are doing.
someone who will give consent
When all is said and done,
to medical treatment you might
there is a final accounting that
need - choose a long term care
an executor must submit. You
facility for you, should that be an
should start with a list of the
issue - all those kinds of
original assets, property, bank
decisions.
accounts, etc. Go through all
Know that you can become
the bills that got paid and here
incompetent for the financial
is what is left. In my mind, it is a stuff and still be competent to
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make your own healthcare
decisions.
It is fairly straight forward
there are even kits online that
you can grab. Google “power of
attorney kit Ontario” and that will
lead you to documents that you
can download.

Asset Distribution
Married couples should
evaluate their holdings, asset by
asset to determine the easiest
and most simple way to pass
the asset along to the surviving
spouse. For bank accounts,
they should be held jointly, for
RRSP’s and RRIF’s they should
declare their spouse as the
beneficiary. Property should be
held jointly.

~ ~ ~ Notes from The Chair ~ ~ ~
This November presentation may be titled "The Psychology of a Prostate Cancer Diagnosis"
but it could easily be a breast cancer diagnosis or any other type of cancer. Since cancer does not
show any favouritism, this may be a good meeting for your spouse and/or other family members
to join you. We are looking forward to an enlightening presentation.
Why? I guess that is the question we need to ask ourselves — Why did we join the support
group? In most cases it may have been to get information due to a recent diagnosis. Why do
some members come, get the information to make their decisions, and then don't need the
support group any longer? Why do others stay a little longer, either to get additional
information or to seek out other members’ results? We are all on the same journey. However, we
all have different experiences, different expectations, take different paths, and have different
treatments and different outcomes.
Why? Why should we keep the support group active? When I joined I did not feel I needed a
support group as our family had experiences with cancer and I had full support of my family.
What I saw was some men have not been exposed to this experience and do not have the support
of their families. I felt I might be able to contribute to those fellow members by sharing my
experience.
Other executive members also feel they are able to give back for the support they received
from the group at their time of need. Even if you do not feel you are in need of the group, you
may want to put yourself back into the position you were in when you decided to come to the
first meeting. Remember the welcome you received and the discussions you were able to have
that hopefully helped to put you at ease and let you know you were not alone. Every new
member or new diagnosis deserves this same opportunity. We, the executive, cannot do it alone.
We need your support and are only asking for a couple of hours each month.
Last month we asked you for your input as to the relevance of the support group. I believe the
group spoke very loud and clear, when we only had 4 members show up to our meeting. This
was a total embarrassment for the executive to have a speaker come to the meeting and talk to
empty chairs. It is difficult enough to arrange for speakers, but when the members do not show
up it will make it even more difficult to get speakers for a return engagement.
Last month we were supposed to elect a new slate of officers as well. We did not have a
quorum so we were unable to proceed with that portion of the meeting. We are not certain if it
was the topic, or the idea of electing officers that turned off most of the members.
Do we want to maintain the group? Why?
Walt Klywak
Chairman
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